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RECENT IMPORTANT DECISIONS 



Adoption — Defect in Proceedings — Effect. — L. and his wife petitioned 
the court for the adoption of R., a child three years of age. All the statu- 
tory requirements were fulfilled, except that the wife, whose name was 
interlined, had not signed or verified the petition. According to statute an 
adopted child was entitled to receive by descent. The wife died and in an 
action by. this adopted child for partition and to quiet title, held, that since 
the child's status as fixed by the court was recognized by the parties, the 
wife's natural heirs could not take advantage of a defect in the petition for 
adoption to defeat the child's interest in intestate's land. Jones v. Leeds et al. 
(1908), — Ind. — , 83 N. E. Rep. 526- 

The right of adoption, as conferred by the present statutes was un- 
known at common law, and was taken from the Roman law. As to the con- 
struction of these statutes, the decisions are in hopeless conflict. The 
principal case is supported by Abney v. De Loach, 84 Ala. 393, 4 So. 757, in 
which case the court held that statutes, authorizing adoption are in derog- 
ation of the common law, and for this reason must, in some respects, be 
strictly construed; yet this construction should not be so narrow as to de- 
feat the legislative intent. See Cofer v. Scroggins, 98 Ala. 342, 39 Am. St. 
Rep. 58. In California, the law on this point is unsettled. In re Johnson, 
98 Cal. 531, decided, over a strong dissenting opinion, that a substantial 
compliance with all the essential requirements of the statute was sufficient 
to affect such adoption. The court distinguished this case from Ex parte 
Clark, 87 Cal. 638. A similar decision is found in Flannigan v. Howard, 
200 111. 396, 65 N. E. 782, 59 L. R. A. 664, 93 Am. St. Rep. 201. However, 
in Watts v. Dull, 184 111. 86, 56 N. E. 303, 75 Am. St. Rep. 141, it was held 
that statutes of this nature were special powers in derogation of the com- 
mon law and must be strictly construed. The Nebraska court in Ferguson 
v. Herr, 64 Neb. 649, 90 N. W. 625, 94 N. W. 542, held that a substantial 
requirement with the statute was sufficient because these laws are humane 
and beneficent in their intendments and provisions. The same conclusions 
have been reached in Brown's Adoption, 25 Pa. Super. Ct. 259, distinguished 
from Vandermis v. Gilbert, 10 Pa. Super. Ct. 570; Crocker v. Batch, 104 
Tenn. 6, 55 S. W. 307; Parsons v. Parsons, 101 Wis. 76, 77 N. W. 147, 70 
Am. St. Rep. 894; Nugent v. Powell, 4 Wyo. 173, 33 Pac. 23, 62 Am. St. 
Rep. 17. On the other hand the following decisions hold that rights of adop- 
tion being in derogation of the common law and repugnant to its principles, 
such statutes must be strictly construed. Morris v. Dooley, 59 Ark. 483, 28 
S. W. 30, 430; Ex parte Clark, supra; Watts v. Dull, supra; Shearer v. 
Weaver, 56 Iowa 578, 9 N. W. 907, in which case the court held "Our stat- 
ute having provided specifically the means whereby one sustaining no blood 
relation to an intestate may inherit his property, the rights of inheritance 
must be acquired in that manner, and can be acquired in no other way;" 
Bresser v. Saarman, 112 Iowa 720, 84 N. W. 920; Hockaday v. Lynn, 200 
Mo. 456, 98 S. W. 585, holds that statutes of adoption have always been 
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construed more or less strictly against the adopted child. The Oregon 
court has held that a decree of court in the manner prescribed is necessary 
to adopt a child. Ferguson v. Jones, 17 Ore. 204, 20 Pac. 842, 3 L. R. A. 620, 
11 Am. St. Rep. 808; Non-She-Po v. Wa-Win-Ta, 37 Ore. 213, 62 Pac. 15, 
82 Am. St. Rep. 749. 

Bankruptcy — Equitable Rights under Unrecorded Mortgage — Agree- 
ment to Insure — Equitable Lien on Insurance Money. — In September, 
1901, Ira Hicks, the bankrupt, entered into an oral agreement with Holbrook & 
Hunter for the purchase from them of certain real estate for saw-mill pur- 
poses. No deed of conveyance was made, but Hicks was to have certain 
mill privileges upon the land, the agreement being that a deed should be given 
when payment was made. The mill was built and run for more than a 
year when it was burned and most of the mortgaged property destroyed; 
the remnant being sold by the trustee for $225.00. The mill and machinery 
were insured for $2,500.00. The insurance was adjusted at $2,150.00. The 
following claims were presented: (1) that of Mrs. Young for money lent, 
secured by a mortgage upon the mill property and a policy of fire insurance 
for $1,000.00 in which she was named as beneficiary. Her mortgage for 
$600.00 was not recorded as prescribed by law and was not valid; (2) the 
claim of Blake & Company to an equitable lien on part of the insurance money. 
Hicks had bought his machinery of Blake & Company, with the understand- 
ing that the title should remain in the vendor till paid for, and also that 
Hicks keep it insured for the vendor's benefit. This was done, but subse- 
quently, without the knowledge of Blake & Company, Hicks had the policy 
changed in favor of his wife; (3) the claim of Mrs. Hicks upon this policy was 
rejected; (4) the vendors of the land also claimed a lien upon the money 
by virtue of the statute, and on the further ground that Hicks had promised 
to insure for his benefit. Held (1) (a), that Mrs. Young's claim could not 
be enforced against the fund derived from the sale of the remnants of the 
mortgaged property, (b) but that she had an equitable lien upon the insurance 
policy to secure her claim; (2) (a) that Blake & Company had no claim to 
the $225.00, but that they had an equitable lien upon the insurance funds to 
the extent of their claim; and that the vendor of the land had an equitable 
lien on the balance of the insurance money. Hanson v. W. L. Blake & Com- 
pany et al. (1907), — D. C, D. Me. — , 155 Fed. Rep. 342. 

If the decisions in the federal courts touching matters relating to rights 
under unrecorded mortgages and conditional sales are not in conflict, they 
are at times misleading. In Humphrey v. Tatman, 198 U. S. 91, 25 Sup. Ct. 
567, 49 L. Ed. 956, the facts were as follows : Two years prior to his bank- 
ruptcy, one Davis executed to Humphrey a mortgage on his present and 
after-acquired stock in trade and fixtures; the mortgage not being recorded. 
Within a month of Davis's petition in bankruptcy, Humphrey, fearing insol- 
vency, took possession of the goods. The trustee brought an action to re- 
cover the alleged preference. The court said, "whether the taking posses- 
sion of after-acquired property within four months of the filing of the pe- 
tition in bankruptcy, under a mortgage made in good faith prior to that 



